Administrator denied Olsen's request for a religious exemption.
(A.R. tab 4). DEA then moved to dismiss Olsen's mandamus
petition as moot, and the District Court granted DEA's motion
on June 18, 1986. (A.R. tab 2).

Olsen then filed a petition for review of the
Administrator's decision, and a notice of appeal from the denial

of his petition for a writ of mandamus. On April 22, 1988, this

(footnote continued from previous page)
because of the history of the church.

* * *

We consider the Native American Church to be
sui generis. The history and tradition of
the church is such that there is no question
but that they regard peyote as a deity as it
were, and we will continue the exemption.

[Congressman] Satterfield. You do not see
anything in the Senate bill that would make
this impossible?

Mr. Sonnenreich. No. Under the existing law
originally the Congress was going to write
in a specific exemption but it was then
decided that it would be handled by
regulation and we intend to do it the same
way under this law.

Drug Abuse Control Amendments of 1970: Hearings on H.R. 11701
and H.R. 13743 before the Subcomm. on Public Health and Welfare
of the House Comm. on Interstate and Foreign Commerce, 91st
Cong. 2d Sess. 117-118 (1970). After the passage of the Csa,
the Bureau of Narcotics and Dangerous Drugs promulgated the
current regulation contained in 21 C.F.R. § 1307.31, having
concluded that Congress had not intended the 1970 Act to
prohibit the religious use of peyote by members of the Native
American Church. The Drug Enforcement Administration
subsequently succeeded to the responsibility of enforcing ‘the
CSA previously exercised by the Bureau of Narcotics and
Dangerous Drugs.



Court, at DEA's request, remanded the record in Case No. 86-1442
(the review petition) to DEA so that "[t]he agency may pursue
such actions as necessary . . . to construct a complete record
for review." (A.R. Tab 1). This Court gféered DEA to
"supplement the record with a final order and return the record
to the Court by July 29, 1988." (Id.).

By letter dated June 7, 1988, DEA informed Olsen and
Court-appointed amicus that they could present any evidence,
documents, or legal arguments that they deemed relevant to the
Administrator by a specified date. On July 12, 1988, amicus
submitted a "Memorandum éf Court-Appointed Amicus Curiae In
Support And On Behalf Of Petitioner Carl E. Olsen." 1In that
memorandum, Olsen, through amicus, reiterated his request for a
general exemption to use marijuana as a sacrament on a continual
basis in accordance with his religious beliefs, but also offered
to accept a "more restrictive religious exemption," confining
the use of marijuana by church members to Saturday nights during
the church's "Saturday evening prayer ceremony, which lasts from
8:00 p.m. until 11:00 p.m." (Memorandum of Court-Appointed
Amicus Curiae at 29).5/

On July 28, 1988, DEA issued its final decision denying

Olsen's request for a religious exemption.8/ 1In that decision,

5/ Olsen did not submit any additional information or materials
in response to DEA's June 7, 1988 notice.

6/ A copy of DEA's July 28, 1988 final decision is attached
hereto as an addendum.



the Administrator firs£ found that he lacked authority to grant
Olsen and the Ethiopian Zion Coptic Church an exemption from
Congress' prohibitions on the use and distribution of marijuana.
(Final Decision at 2). 1In so doing, the Administrator noted
that the Director of the Bureau of Narcéiiés and Dangerous
Drugs, in continuing the exemption originally afforded the
Native American Church by the Food and Drug Administration, "had
relied on the intentions of Congress in the legislative history
of the Controlled Substances Act for his authority." (Final
Decision at 3).

The Administrator further found that even if he possessed
the authority to grant such an exemption, he would not do so in
this case. Assuming arguendo that the Ethiopian Zion Coptic
Church is a bona fide religion and that marijuana is its
Sacrameht, the Administrator concluded that the government's
compelling interest in controlling the use and distribution of
marijuana overrode the free exercise interests of Olsen and his
church. (Final Decision at 6). The Administrator noted that

numerous federal courts -- Leary v. United States, 383 F.2d4 851

(5th Ccir. 1971), rev'd on other grounds, 395 U.S. 6 (1969);

United States v. Spears, 443 F.2d 895 (sth cir. 1971), cert.

denied, 404 U.S. 1020 (1972); United States v. Middleton, 690

F.2d 820 (11th cir. 1982), cert. denied, 460 U.S. 1051 (1983):;

United States v. Rush, 738 F.2d 497 (ist Cir. 1984), cert.

denied, 471 U.S. 1120 (1985); Olsen v. State of Iowa, 808 F.2d

652 (8th Cir. 1986) -- had rejected claims for religious



exemptions from the CSA, and observed that Olsen had in fact
been a party in several of those cases. (Final Decision at 6).
The Administrator also rejected Olsen's recent proposal for an
exemption limiting his church's use of marijuana to Saturday
nights, finding that "the public interest dictates that the
exemption granted for religious use of peyote to the Native
American Church should not be expanded to include marijuana for
the Ethiopian Zion Coptic Church, or any other religion," (Final
Decision at 9), and that Olsen's Saturday night proposal was
"impractical” given "the difficulty the DEA would have in trying
to monitor compliance." (Final Decision at 9).

Finally, the Administrator denied Olsen's claim that
principles of equal protection entitled the Ethiopian Zion
Coptic Church to a religious exemption similar to that afforded
the Native American Church. The Administrator noted that the
United States Court of Appeals for the First Circuit had
rejected this very claim in Rush, having concluded that "the
Ethiopian Zion Coptic Church cannot be deemed similarly situated
to the Native American Church for equal protection purposes."

See United States v. Rush, 738 F.2d at 513. The Administrator

also pointed out several distinctions between the use of peyote
by the Native American Church and the use of marijuana by the
Ethiopian Zion Coptic Church in addition to those relied upon by
the First Circuit in Rush. The Administrator observed that "the
Ethiopian éion Coptic Church advocates the continuous use of

marijuana or 'ganja', while the Native American Church's use of



peyote is isolated to specific ceremonial occasions." (Final
Decision at 7). The Administrator also observed that "while
peyote and marijuana are both Schedule I controlled substances
with a defined high potential for abuse, the actual abuse and
availability of marijuana in the United States is many times
more pervasive in American society than that of peyote." (Final
Decision at 7-8). Indeed, the Administrator noted that
statistical data collected by DEA showed that DEA seized only
19.4 pounds of peyote during the period 1980 to 1987, whereas it
seized 15,302,468.7 pounds of marijuana during that same time
period. (Final Decision at 8).

Argument

I. DEA Lacks Authority To Grant A Religious
Exemption To The Prohibitions On The
Possession And Distribution Of Marijuana
Established By Congress In the Controlled
Substances Act.

The Controlled Substances Act ("CSA"), 21 U.S.C. §§ 801-
970, establishes five schedules of controlled substances, 21
U.S.C. § 812(b)(1)~-(5), which are "defined in terms of [the]
dangers and benefits of the drugs" involved. National

Organization For Reform, Etc. v. Drug Enforcement

Administration, 599 F.2d 735, 737 (D.C. Cir. 1977). 1In enacting

the CSA, "Congress placed marijuana in Schedule I, the
classification that provides for the most severe controls and

penalties." 1Id. See 21 U.S.C. § 812(c)(10).l/ The CSA

/ Distribution of any controlled substance listed in schedule
is a felony punishable by a sentence of imprisonment of up to
(footnote continued)
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